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Transhumanism and
procreative freedom: legal
challenges.

Transhumanismo y libertad
procreativa: desafios juridicos

Among the means chosen to achieve transhumanist (HT) objectives is the use
of biotechnologies to influence the genetic endowment of offspring. However, fear of
an excessive use of biotechnologies cannot mean a denial of the undoubted advances
for the good of human life that they have brought about. Thus, from a legal perspective,
the question of determining the scope of procreative freedom, i.e., what are the
legitimate options that can be adopted in relation to the transmission of human life,
is decisive. The purpose of this paper is to analyze this question and to set out the
legal stakes involved in this issue. In this regard, while some argue for absolute and
unrestricted procreative freedom, other positions tend to nullify procreative
freedom and oblige parents to seek "the best possible child" (procreative
beneficence). Between these two extreme views, this paper proposes a procreative
freedom that respects the originality of the transmission of life and is rooted in an
ontological conception of dignity. On the other hand, in order for this procreative
freedom to realize the goods that are properly human, six topics are enunciated that
the law must face in order to respond to the challenges of HT in this dimension
linked to procreation: (a) the beginning of the existence of the person; (b) the
inviolability of human life; (c) the legal limits to be placed on artificial procreation
techniques and their purposes of use; (d) whether or not the use of gametes of third
parties in these techniques is admissible; (e) the problem of preimplantation diagnosis;
(f) the scope of human gene editing applied to the germ line and the distinction between
therapy and enhancement.)

#transhumanism, #procreativefreedom, #procreativebeneficence, #biorights.
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Entre los medios elegidos para el logro de los objetivos transhumanistas (TH) se
encuentra el recurso a biotecnologias para incidir en la dotacion genética de la
descendencia. Ahora bien, el temor a wuna utilizacion desmesurada de las
biotecnologias no puede significar una negaciéon de los indudables avances para el
bien de la vida humana que ellas han traido. Asi, desde una perspectiva juridica, es
decisiva la cuestion de determinar los alcances de la libertad procreativa, es decir,
cudles son las opciones legitimas que pueden adoptarse en relacion con la transmision
de la vida humana. Esta comunicacion se propone analizar este interrogante y enunciar
los desafios juridicos implicados en esta cuestion. En tal sentido, mientras algunos
sostienen una libertad procreativa absoluta y sin limites, otras posturas tienden a
anular la libertad procreativa y a obligar a los padres a buscar «el mejor hijo
posible» (beneficencia procreativa). Entre esas dos visiones extremas, esta
comunicaciéon propone una libertad procreativa respetuosa de la originalidad de la
transmisién de la vida y enraizada en una concepcidon ontolégica de la dignidad. Por
otra parte, para que esa libertad procreativa realice los bienes propiamente humanos,
se enuncian seis topicos que el derecho debe afrontar para responder a los desafios
del TH en esta dimension vinculada con la procreacion: a) el comienzo de la existencia
de la persona; b) la inviolabilidad de la vida humana; c) los limites juridicos que deben
ponerse a las técnicas de procreacion artificial y sus finalidades de uso; d) si es
admisible o no el uso de gametos de terceros en esas técnicas; e) el problema del
diagnéstico preimplantatorio; f) los alcances de la edicion genética humana aplicada a
la linea germinal y la distincion entre terapia y mejora (enhancement).

#transhumanismo, #libertad procreativa, #beneficencia procreativa, #bioderecho.

1. Introduction

Among the means chosen to achieve transhumanist objectives is the use of
biotechnologies to influence the genetic endowment of offspring. If transhumanism (hereinafter
HT) aims to "fundamentally improve the human condition through applied reason, especially by
developing and making widely accessible technologies to eliminate aging and to enhance
human intellectual, physical and psychological capacities as much as possible" (Bos- trom,
2003), then transhumanism is a "fundamental improvement of the human condition through
applied reason, especially by developing and making widely accessible technologies to
eliminate aging and to enhance human intellectual, physical and psychological capacities"
(Bos- trom, 2003), (Bos- trom, 2003), among the concrete modalities through which the
transhumanists propose to act is "embryonic and prenatal eugenics, that is, the selection of
human beings "without defects or pathologies" and the elimination of the sick by technical
means" (Postigo Solana, 2010, p. 73). 73). In an enlightening analysis of the objectives of HT,
Asla systematizes four liberations sought by HT, among which is the one linked to sexuality
and reproduction, so that this movement would seek that only "children desired and chosen by
their parents are born, freed also from diseases or undesirable characteristics of genetic or
congenital origin that could affect them" (Asla, 2020).
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To achieve these objectives, the HT advocates the use of different biotechnologies in the
reproductive field, especially gamete selection, including algorithmic methods, and embryo
selection, with preimplantation genetic diagnosis.

We can also mention selective abortion after a prenatal diagnosis as a means that would serve
to achieve the objectives of TH. Finally, although not yet in application, human cloning and
human gene editing should be included as mechanisms aimed at genetically modeling
offspring.

From an ethical-legal perspective, one of the decisive questions for evaluating the
objectives of HT is that of procreative freedom, a question that could be formulated as follows:
What are the scope of the freedom of individuals at the moment of transmitting human life?
What are the limits of this freedom? The aim of this paper is to answer these questions, with
particular emphasis on the legal dimensions involved, in the conviction that this is one of the
keys to be able to adequately assess the technological means to which HT aims to resort in
order to achieve its objectives.

For this purpose, the paper is divided into two main parts. In the first part, we will analyze
the very notion of procreative freedom and its scope, in view of the tension that exists between
those who advocate absolute procreative freedom, without limits, and those who hold positions
that nullify this freedom. In the second part, we will consider the legal issues that are decisive
for procreative freedom to respond to the demands of justice derived from human dignity.

2. The question of procreative freedom

HT relies on biotechnologies to try to influence the genetic constitution of offspring. This
objective raises disturbing problems due to the possibility of affecting human dignity and the
connection that exists with eugenics. However, in order to address it adequately from an
ethical-legal perspective, it is essential to determine the scope of procreative freedom. Indeed,
the fear of an excessive use of biotechnologies cannot mean a denial of the undoubted
advances for the good of human life that they have brought about. In this sense, there is a
certain confusion between the discussion on the scope of HT and the scope of procreative
freedom. In this paper, we want to make clear what is related to procreative freedom, as a
necessary presupposition that sets limits for the discussion on HT. Thus, from a legal
perspective, the question of determining the scope of procreative freedom, i.e., what are the
legitimate options that can be adopted in relation to the transmission of human life, is decisive.

Procreative freedom is a basic requirement of human dignity that is linked to the
extraordinary capacity of human beings to transmit human life through sexual union. In the
human being, the transmission of life is not a simple material and biological act, but involves
profound human values, associated with the mutual donation of man and woman, which opens
to the new life as a gift. However, with the technical intermediation in procreation, this freedom
has been crossed by new and ambivalent challenges. In this section we will consider, in the
first place, the position that tends toward the annulment of this freedom, as expressed in the
following section.
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in the principle of procreative beneficence. Then, we will analyze the positions that support an
absolute procreative freedom, followed by a consideration of the intermediate positions, to finally
offer a vision linked to the school of natural law.

2.1. The principle of procreative beneficence and the
overriding of reproductive freedom

One of the main challenges to reproductive freedom comes from those who point out that
parents have a duty to have the best possible child based on an alleged principle of
procreative beneficence (Savulescu, 2001; Savulescu and Kahane, 2009, 2016). This view of
procreative beneficence leads, paradoxically, to a nullification of procreative freedom itself,
which now becomes a duty to have the best possible child.

It is true that Savulescu and Kahane claim that they are not against procreative freedom. In
support of their position, they argue that procreative beneficence is simply a moral obligation and
does not necessarily imply that it is a legal obligation. Thus, they give as an example the fact
that parents have an obligation for their children to learn to brush their teeth, but failing in such
an obligation is not a crime nor can they be forced to do so (Savulescu and Kahane, 2016, p.
596). For these authors, more coercive measures could be taken only if issues of public interest
were at stake, such as problems of distributive justice or direct harm to other people, and they
cite as an example that someone chooses an embryo with genes predisposing to
psychopathology (Savulescu and Kahane, 2016, p. 597).

In this sense, positions such as that of Savulescu and Kahane, who pretend to distinguish
between moral obligation and legal obligation, ignore that, even if there are no legal norms that
are binding or that impose criminal sanctions for a procreation that is not "optimal", due to
different legal mechanisms, there is in fact a tendency towards an increasing legal
enforceability of biotechnological improvements. This occurs through several avenues and has
been well noted by authors such as Suter (2002, 2018), who warns of problems such as
parents' thirst for information, pressure on them from marketing, incentives from insurance
companies and welfare programs to have the best possible child, and competitive pressures
on prospective parents and attempts by clinics to evade liability actions (Suter, 2018, p. 278).
Although we differ from some of the positions Suter takes on the substance of the problem of
reproductive technologies, his work has the virtue of drawing attention to problems that usually
go unnoticed and constitute undeniable pressures on parents when making reproductive
decisions.

Although the rules regulating these practices appear to be neutral and non-coercive of the
procreative freedom, in practice there is what is often called "indirect" discrimination that leads to
a systematic elimination of people with perceived characteristics. As an example, we can
mention that this happens with the alliance between legal abortion and the dissemination of
prenatal screening, which leads to the elimination of 90% of people with disabilities.
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when an unwanted condition is detected (Hill et al., 2017). This discarding does not occur only
because it is the result of a utilitarian cultural choice, but there are legal mechanisms that
impinge on the freedom of parents, who suffer a pressure that is difficult to resist. These
mechanisms are, on the one hand, the fear of lawsuits for damages for the birth of a person
with a disability, which puts pressure on health professionals to routinely carry out diagnostic
studies and then to discard embryos in artificial procreation techniques or during pregnancy by
means of abortion. On the other hand, parents are pressured by the health coverage systems,
which seek to reproach them for not having been diligent in preventing the birth of a person
with a disability and thus have generated increased costs in the system. Such pressures are
subtle but powerful mechanisms that affect procreative freedom and the dignity of the person.
An important factor in this regard is the guidelines offered by professional societies when they
adopt criteria on the standards to be met in medical practices. These standards operate to
measure the negligence or not of the health professional and end up configuring the "lex artis"”
that is legally enforceable on that professional.

This point is central to our argument and will be taken up again in the next chapter, at the
end of this chapter.

analyze which are the decisive legal issues for procreative freedom to find its proper channel.

2.2. Conceptions that absolutize procreative freedom

Against this principle of procreative beneficence and its consequent affectation of liberty, a
vision that exalts procreative liberty as absolute, which would mean that parents have the
power to completely decide the characteristics of their offspring, is usually opposed.

The opposition between the two conceptions often arises around the issue of persons with
disabilities and the scope of their procreative freedom. Thus, in response to the claim that
some would like to prevent people with disabilities from reproducing or being born, it is argued
that the solution is a vision of absolute procreative freedom, without limits, which would include
the very possibility of deliberately conceiving, through artificial procreation techniques, a child
with a disability. The case of the two deaf women who sought a deaf gamete donor and
conceived and gave birth to deaf children is one of the expressions of this absolute vision and
the misunderstandings surrounding it.

Although HT is a movement of varied contours, we can say that many of its promoters
defend a radical vision of procreative freedom.

In this regard, we understand that such freedom cannot be absolute, if it is understood as a
power of the parents to determine the genetic characteristics of the offspring. This does not
mean, in turn, denying persons with disabilities their freedom to procreate. Nor does it mean
that if a person with a disability is conceived, he or she should be discarded or aborted. In
reality, as we shall see below, the key lies in delimiting which
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scope of procreative freedom and which options respond to the demands of human dignity and
which do not.

2.3. Intermediate positions on procreative freedom

Between these two extremes, we find some intermediate positions that recognize
procreative freedom, but try different limits for its exercise. In this position we can place John
Robertson, who is probably one of the authors who has written the most on the subject. In his
works, he criticizes the position he calls strictly traditionalist (to which | will refer later) and also
the radical position, assuming a position he calls
The author argues that "moderate traditionalism", which is modern in that it accepts the new
technologies, but traditional in that it demands that these techniques serve the traditional
reproductive purpose of having children biologically linked to the parents (Robertson, 2003, p.
446). According to this author, what is decisive is to determine which uses of procreative
freedom can be considered reproductive and which ones exceed that purpose and are a form
of "harm" (Robertson, 2003, p. 446).

For Robertson, procreative freedom is a freedom that involves the right to decide whether
or not to reproduce and comprises two aspects (Robertson, 2003, p. 447):

a) The freedom to avoid having offspring, which includes the freedom to avoid sexual
relations, to use contraceptives, to refuse the transfer of embryos to the mother's
uterus, to discard embryos, to have abortions and to have access to sterilization.

b) The freedom to have offspring includes the freedom to perform actions that result in the
birth of a child, such as having sexual intercourse, providing gametes for conception in
artificial techniques, transferring embryos to the uterus, cryopreserving embryos or
gametes for later use, and avoiding the use of contraception, abortion, and sterilization.

As with the procreative beneficence position, Robertson dismisses the idea that there is a
legal obligation to beget or have children and sidesteps the issue of the choice to have the
best possible child.

His analysis also indicates that procreative freedom is mainly a negative type of freedom,
i.e., it requires that the individual be free from any pressure or coercion in this matter. As for the
positive dimension of freedom, which for Robertson would require the possibility of claiming
assistance from the State to carry out procreation, he refers that some people adhere to this
possibility without giving further details (Robertson, 2003, p. 448).

This author emphasizes that sustaining that procreative freedom is inalienable does not
mean that it is absolute and understands that limits would arise when any exercise of this
freedom results in harm to others (Robertson, 2003, p. 448). In an earlier work on cloning,
among the examples of applications that would not be part of procreative freedom Robertson
locates the case of whoever clones people without the intention of later breeding them
(Robertson, 1998, p. 1399).
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This author stresses that it is important to determine the scope of procreative freedom,
which means establishing "which activities related to avoiding or pursuing reproduction are
included in a coherent conception of procreative freedom "

Robertson's analysis is sharp and novel. In terms of its philosophical assumptions,
Robertson states that it is a pragmatic approach that is adapted to each specific context in
which the techniques will be used. For this author, procreative freedom is valuable because it
is intuited by the majority of society. Beyond this intuitive dimension of the value of procreative
freedom, Robertson understands that the explanation of this value must be sought in
evolutionary biology and psychology (Robertson, 2003, p. 451). But ultimately, decisions about
how to use or not to use genetics in human reproduction are determined by how those uses fit
into the set of rights and interests that are recognized by a particular society (Robertson, 2003,
p. 452).

The approach we adopt in this paper coincides with Robertson in pointing out the
importance of evaluating each activity or technique that affects procreation to see if it is
consistent with a value system. However, there are major differences with this author because
his position does not escape the problem of relativism and fails to offer a strong foundation for
the ethical criteria applicable to this delicate matter. In addition, there is a fundamental
difference in the basic value system applied to these activities. In the next section we present
our position on the scope of procreative freedom.

2.4. A jusnaturalistic view of procreative freedom

An assessment of procreative freedom requires taking a position on the values inherent in
human procreation. All authors, in fact, assume some value system. Thus, Robertson relies on
a scheme that is based on evolutionary biology and psychology and on the consensus of a
given society.

This communication proposes a procreative freedom respectful of the originality of the
transmission of life and rooted in an ontological conception of dignity. First of all, | start from an
idea of freedom oriented towards good ends, following Thomas Melendo: "the human being is
free not by virtue of a kind of constitutive indifference, of a sort of apathetic and apathetic
apathy towards the good (and the bad); but, on the contrary, because of its radical completion
towards the good as such (and, in an even more drastic way, towards the supreme and infinite
Good)" (Melendo, 1994, p. 69).

In our approach, procreation is one of the noblest expressions of human dignity, inasmuch
as it involves the possibility of cooperating with the acts that give rise to a new being. And
since each being is unique and unrepeatable, endowed with an intrinsic dignity that is proper to
him or her

""what activities related to avoiding or engaging in reproduction a coherent conception of procreative liberty
includes" (Robertson, 2003, p. 448).
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From the first moment of its existence, we understand that, in justice, freedom must be oriented
towards the good in this matter, taking into account two main principles.

The first principle is respect for the originality of the transmission of human life by the sexual union
of male and female. Indeed, although the human species shares with other species the sexed
structure of its reproductive form, because of its dignity and the values associated with it, the
transmission of life does not consist in a simple biological sexual reproduction, but carries within
itself a dimension of openness and mutual self-giving of persons in the sexual relationship. It is
precisely this originality of the transmission of life that has always given special protection to
procreative freedom, which is embodied not only in the freedom to have or not to have sexual relations,
but also in the protection against restrictive measures of this intimate dimension of persons.

Applying this principle to the issues we are analyzing, it can be seen that such protection of
freedom has always been associated with procreation through the sexual union of a man and
a woman. However, with the irruption of techniques that mediate procreation, there has been a
conceptual shift and an attempt has been made to extend this protection to biotechnologies
that substitute people in their mutual donation and deploy different mechanisms of control over
the procreative process.

Sexual procreation has had an indisputable and inveterate legal protection that responds to
the most basic principles of human dignity. The point is that technical intermediation in
procreation claims for itself the same legal protections as sexual procreation without making
any distinction. Robertson, commenting on the constitutional protection afforded to procreative
freedom in the United States, emphasizes that it is reasonable to interpret Supreme Court
decisions that broadly protect a principle of freedom to reproduce or not to reproduce, free
from state interference, as extending to the use of assistive reproductive technologies, which
would include a right not to transfer embryos or gametes, selective abortion, embryo selection,
among other techniques (Robertson, 2003, p. 453). We believe that such an extension of legal
protection from reproduction through sexual union to artificial procreation techniques is not
correct because it overlooks the fact that technical intermediation introduces elements of
control over the procreative process that precisely affect the logic of the transmission of human
life and its particular nature. In this sense, the dignity of each human being demands that his
or her origin be open to the perspective of gift and not subjected to processes that imply an
inadmissible form of subordination and subjection to the control of those who engender the
new life.

These mechanisms of control over the procreative process can take on different nuances
and, therefore, involve different degrees of aptitude to fix the characteristics to the one who
comes into existence. In this sense, a technique in which fertilization occurs intracorporeally is
not the same as an extracorporeal one, in which a window of time is generated between
fertilization and transfer that opens the possibility of selecting human embryos according to
their genetic or morphological characteristics. Nor is it the same thing that for the conception of
the embryo the gametes of the requesting party are used, or that third party gametes are used,
which can be selected to try to determine the characteristics of the offspring.
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dence. Likewise, conceiving artificial procreation techniques as a last resort for cases of
proven infertility, as a component of the right to health, is different from the use of the
techniques by fertile persons who want to control the process of generation of the new human
being. It is thus noted that there are a variety of mechanisms to control the process that end up
affecting the procreative act and that have to be valued differently from the assessment that is
made of procreation through sexual intercourse. Of course, once the new individual of the
human species is conceived, it possesses the dignity inherent to the person, and therefore
must be respected in its right to life.

This is precisely the second principle that sets a limit to the technical applications linked to
procreation and makes it possible to determine the scope of procreative freedom. It is the
inviolability of the right to life from the moment of fertilization. Indeed, procreative freedom
fulfills its proper purpose at the moment of fertilization, when the new human being has been
engendered and begins its vital development. In this sense, the techniques surrounding the
procreative process and based on the elimination of embryos and fetuses, such as pre-
implantation genetic diagnosis, or prenatal diagnosis followed by abortion, cannot be included
within the concept of procreative freedom, since procreation has already taken place in the
emergence of the new being and the gestational process remains, which is an essential
difference with the process of engendering the new being (Lafferriere, 2011). At this point, as
Spaemann says, "anyone who believes that he can indicate a temporal limit for the beginning
of man's personal existence, a limit subsequent to the procreative ins- tant, has to assume the
corresponding burden of proof. But this burden is too heavy for him. For in view of the strict
continuity of the development of human life, we can in no way fix a beginning of
personhood..... If we wanted to suppose a beginning of personhood subsequent to the
moment of procreation, we would have to equate it with the emergence of the consciousness
of the self. This would mean that we would have to take off the act of killing human life before
the child has learned to speak and to say "l.".... But equating the emergence of man with the
emergence of selfconsciousness runs up against the very nature of selfconsciousness. Self-
consciousness is something that, so to speak, always exists before itself, always has a
backwards in the past, without a precise beginning" (Spaemann, 2003, p. 354).

Thus, we understand that procreative freedom has to be understood within the scope of the
The two major principles, which in turn derive from the inherent dignity of the human person,
are: the originality of the transmission of human life by the sexual union of man and woman
and the inviolability of the life of the new individual from the moment of fertilization. These two
principles allow us to evaluate the different behaviors involved in the use of human procreation
techniques. On this point we follow the thinking of Benedict XVI, expressed above all in his
address to the Congregation for the Doctrine of the Faith on January 31, 20082.

2Benedict XVI, "Address to the Participants in the Plenary Session of the Congregation for the Doctrine of
the Faith and the Doctrine of the Faith
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Robertson calls this position "strict traditionalism" and considers that it cannot serve as a guide
for developing public policy to regulate these techniques because it is based on a religious or
metaphysical vision of the way in which reproduction should occur and would lead to condemnation
of almost all forms of technological assistance to reproduction (Robertson, 2003, p. 444). We
disagree with this criticism, since every legislative choice is based on a certain value conception.
In the approach | present here, it is a matter of making explicit the demands of human dignity,
derived from fundamental principles. In fact, the same procreative freedom to which Robertson
alludes in his moderate version would be, in his own view, a form of metaphysics and would
therefore invalidate his own position. Pretending to exclude some positions by attributing to them
a religious root is a way of shutting down public debate that impoverishes coexistence.

For Robertson, this view also contradicts the natural intuition of parents to always seek the
good of their children and that they be healthy (2003, p. 444). As we saw, Robertson also
criticizes the view that holds for absolute procreative freedom, which he calls "radical
freedom," acknowledging that there are limits, such as serious harm to children or others, that
offer a substantive interest in adopting restrictions on reproductive techniques (2003, p. 444).
In fact, the position we hold does not contradict that idea. What our position points out is that
there are inherent limits to procreative freedom, which have to do with respecting the logic of
gratuitousness inherent to procreation through sexual union and with the inviolability of the life
of the new being. These two principles offer the channel for evaluating the different forms of
technical intervention in procreation and in the beginning of human life.

3. Transhumanism and procreative freedom:
the legal issues at stake.

In the previous section we have seen the different existing positions on the scope of
procreative freedom. This is a central question for dealing with techniques that affect human
procreation and thus be able to ethically and legally evaluate the objectives of HT. Indeed, HT,
in one of its dimensions, promotes the improvement of the human race in order to overcome
its limits by means of procreation that fixes the characteristics of offspring, and for this purpose
it makes use of the different technical procedures that exist or will be designed in the future. In
this chapter, we will concentrate on a synthetic presentation of the legal issues at stake.

Our starting point, moreover, lies in recognizing that this debate around the scope of
procreative freedom in the context of HT is not unrelated to law, which is the science that
determines the demands of justice in human relations (Laing, 2013). As

the Faith," January 31, 2008, Vatican, available at: https://www.vatican.va/content/benedict-xvi/es/spee-
ches/2008/january/documents/hf_ben-xvi_spe_20080131_dottrina-fede.html (last accessed: 17-8-2021).
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Arias de Ronchietto says: "for the first time in the history of mankind, man has at his disposal
the necessary scientific knowledge and technology, painstakingly and skillfully procured, and
from and with them, he is acting and planning to dominate the biological processes of the
origin and development of human life itself and of life in general. It is a question of an
unnatural and concrete techno-scientific reality that generates thunderous questions for the
ethical-philosophical, ontic-anthropological and socio-legal sciences" (2001, p. 16).

Therefore, there is no doubt that in order to face the challenges posed by HT, the legal
options adopted in a series of issues related to procreative freedom are decisive. In this sense,
in the light of the two principles presented at the end of the previous section, in order for this
freedom to be channeled in a way that respects human goods and responds to the challenges
posed by HT, | will list six legal topics related to human procreation that need to be addressed.

3.1. The beginning of a person's existence

When a new life is conceived, procreative freedom has reached its fullness and the initial
stage of embryonic development towards birth and extrauterine life begins. Thus, | understand
that the first major legal topic that must be addressed in order to provide an adequate channel
for procreative freedom is the beginning of human life, which occurs at the very moment of
conception.

The possibility of discarding embryos or fetuses because of their genetic characteristics
should not be considered as one of the options available under the protection of procreative
freedom, because it is an affectation of the right to life of a human being.

In the global context, we are witnessing strong biotechnological pressures to legally
regulate the beginning of a person's existence in order to facilitate research activities on the
human embryo without ethical or legal limits. Thus, the famous 14th day or the term "pre-
embryo" arose in response to the problems of in vitro fertilization. At the inter- national level,
there are now proposals to extend the limit for experiments on human embryos to 28 days
(McCully, 2021). This vision implies linking the notion of personhood to the ontological reality
of the human being. As Massini Correas says: "personhood is neither acquired nor lost
together with the effective capacity to exercise rights or to be responsible for their
consequences; on the contrary, personhood is acquired with existence as an intellectual
subsistent and is lost only with that very existence. Thus, the personal character of human
embryos or fetuses, as well as of newborns, the mentally weak, the insane or the terminally ill,
cannot be doubted" (2005, p. 129).

| believe that only the recognition of the personal dignity of the embryo from the moment of
fertilization offers a strong foundation for the legal response to biotechnologies. Otherwise,
human life loses its centrality and ontological weight and is reduced to mere available
biological material, in what constitutes a serious offense to its inherent and personal dignity
(Lafferriere, 2018).
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3.2. The inviolability of human life

Together with the question of the recognition of the human being as a person from
conception, for an adequate channel of procreative freedom we have to consider whether or not
the right to life admits exceptions. In this sense, if it is legally permitted to take life in the
prenatal stage, this opens the door to a series of actions that have an impact on the offspring,
which violate the dignity of the human person. Indeed, from a legal perspective, the right to life
demands that the human person should not be arbitrarily deprived of life (Carlos |. Massini Correas,
1998). And precisely the discarding of embryos or fetuses due to adverse pre-implantation or
prenatal diagnoses is a form of affectation of the right to life. In short, procreative freedom does
not grant a just title to deprive a conceived human being of life.

3.3. The problem of technical intermediation of procreation and the
analogy with procreation by sexual intercourse

The emergence of artificial procreation techniques poses a decisive challenge to
procreative freedom. On this point, while procreation by sexual means traditionally enjoys
unquestionable legal protection, due to its link with the highest spiritual and personal values,
the discussion arises as to whether this protection extends to technical intermediation that
grants different forms of control over the reproductive process. To answer this question, in
contrast to the method proposed by Robertson that | explained in the previous section, |
believe that we must analyze the different variants presented by the techniques in terms of the
control they offer over the reproductive process. The decisive criterion for framing procreative
freedom is respect for the originality of the transmission of life, which offers the conditions of
gratuity and lack of control over the procreative process that respond to the dignity of the
unborn person. This dignity requires that existence not be programmed by others, which would
be an inadmissible form of subordination.

Thus, we can break down the analysis of the topics involved in the procreation techniques
This will involve identifying the extent to which greater controls are objectively generated over
the procreative process. This will involve identifying the issues that must be regulated in order
to determine whether or not the different technical possibilities are adequately analogous to
procreation by sexual means. In this instance, axes are opened for the legal consideration of
the scope of procreative freedom. First of all, we have pointed out that there is a fundamental
ethical problem when the originality of human life is not respected and there are mechanisms
of technical inter-mediation that substitute sexual union.

The difference between intracorporeal and extracorporeal techniques will then be a key
issue to be addressed by legal regulation. The latter open a window of time between
fertilization and transfer that allows for a whole range of manipulative intervention options that
are far removed from the process of procreation by sexual means.
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A second axis will consider whether to allow the fertilization of a high number of oocytes,
generating a greater number of embryos, or to allow the fertilization of only one oocyte. By
restricting the extracorporeal technique to the fertilization of a single ovum, without prejudice to
the problems inherent to the technique, at least the damage is limited and it avoids
instrumentalizing embryos that will be selected to decide which one will continue with its
development.

In connection with this, a third axis will be related to the possibility or not of cryopreserving
embryos and how such a process will be regulated, which opens the door to different forms of
manipulation and selection.

A fourth axis refers to the technical intermediation of the gestational process itself, as in the
case of surrogate motherhood. Here again there is a progressive move away from procreation
by sexual means and the irruption of a form of control over the procreative process that
imposes forms of control over gestation and this implies an affectation of the bond between
mother and child.

In short, the key is to consider the different degrees of technical intervention that control
the procreative process and to adopt legal decisions that avoid granting parents inordinate
powers over their offspring, outside of the channel that governs procreation through sexual
intercourse. Otherwise, as Andorno says, "one has the impression that new forms of reification
of the child emerge, who ceases to be a beneficiary and becomes a debtor with respect to his
or her parents" (Andorno, 2014, p. 155).

3.4. The legal limits to be placed on artificial procreation
techniques and their purposes of use

Another relevant legal question for regulating the scope of procreative freedom in a way
that respects the demands of human dignity refers to the very purposes for which the
techniques are authorized or not. Thus, it is necessary to distinguish the purposes associated
with situations of infertility from others, such as the selection of the genetic characteristics of
the offspring in order to find the person who will be the tissue donor for a living sibling or for
the pure desire of the persons requesting the technique. This implies a departure from the
scope of procreative freedom that is recognized for sexual procreation and greater control over
the reproductive process that impacts on the person to be conceived.

In this sense, in the early days of the technique applied to procreation, its application was
generally reserved for strict cases of infertility. Although the techniques themselves are not
aimed at resolving the causes of "3 and are limited to achieving fertilization by a route other
than sexual union, in those early days legal authorization was generally considered for use
only in such cases. But, especially since the discovery of the complete sequence of the human
genome, the uses have expanded towards pure reproductive desire.

3Unlike techniques that replace sexual union, other developments such as naprotechnology respect the
purposes and originality of the transmission of human life and have therapeutic purposes (Hilgers, 2011).
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tive. Hence, new challenges arise for the law when considering the limits of procreative
freedom. When regulating the technique limited to uses related to infertility, the legal option
remains closer to procreation by sexual means, although the observation referring to technical
intermediation remains. But if other uses are admitted, we move away from procreation by
sexual means, which is the main analogue when considering procreative freedom. Thus, the
legal regulation of the purposes for which techniques can be used and, basically, the adoption
of restrictive criteria for the use of techniques with respect to the originality of the transmission
of human life, becomes a subject of decisive importance in addressing the problem of HT.

3.5. The use of gametes from third parties in assisted human
reproduction techniques

Another issue of interest in the legal regulation of reproductive techniques is connected
with the possibility of selecting the gametes to be used to conceive the embryos. If recourse is
made to the gametes of the applicants, there is a greater analogy with procreation by sexual
means and control mechanisms over the process of defining the genetic endowment of the
new human being conceived are relinquished. Indeed, although there is no genetic
determinism, we are well aware that the gametes constitute the biological basis that conditions
the genetic endowment of the new human being. Thus, choosing the gametes to be used
opens up a menu of options to try to fix the characteristics of the offspring, at least with a
greater degree of probability.

Therefore, if the possibility of resorting to gametes from third parties other than the
applicants is legally admitted, legal conditions are generated so that this selection is guided by
parameters of improvement and the search for the best genetic endowment of the offspring.
This not only affects not only the right to identity (Basset, 2011; Laing, 2006), but also implies
an undue violation of human dignity. It cannot be part of procreative "freedom" to choose
which gametes will be used to conceive the new human being. Therefore, this is another of the
decisive legal topics to face the challenges of procreative freedom and, ultimately, of HT.

3.6. Preimplantation genetic diagnosis (PGD)

Among the issues that are under discussion as to whether they fall within the scope of
procreative freedom, mention must be made of pre-implantation genetic diagnosis (PGD). This
study is performed within the framework of extracorporeal techniques once the embryo has
been fertilized and opens the technical possibility of knowing its genetic characteristics and,
consequently, enables the discarding of unwanted embryos or the transfer of those that have
the desired traits.

PGD exceeds the scope of procreative freedom as we propose it here, because it means a
mechanism of selection and discarding that affects fundamental principles, above all
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equality and the right to life (Andorno, 1994). Of course, PGD is one of the instruments that
most favors the achievement of the objectives of HT, but we understand that it is a technique
that should not be authorized by the legislator because it is a discriminatory mechanism that
affects the equality of human beings and their dignity. Furthermore, as we have already said,
once the embryo is conceived, procreative freedom has reached its proper purpose and the
new life in development is not available for discarding or selection.

3.7. The scope of human gene editing applied to the germline
and the distinction between therapy and breeding

With the emergence of the technique of human gene editing, which makes it possible to
alter the genetic composition of the embryo and thus achieve, even more precisely than PGD,
the objectives of the search for the best possible child, another issue linked to procreative
freedom is opened up. In short, what is at stake here is no longer the discarding of embryos,
but an intervention that seeks to modify the genome of the new being already conceived.

Strictly speaking, this issue goes beyond procreative freedom, because the person is
already conceived, although the relationship with this issue is verified by the fact that it
concerns the pre-birth stage. In any case, for the law, regulating human gene editing is one of
the keys to the legal debate on reproductive biotechnologies in the coming years. And this
point is once again a key issue for HT, insofar as the intention is to use human gene editing to
model offspring.

In connection with this, it will be decisive how the law manages to shape the difference
between properly therapeutic interventions, which seek the good of the human being in
embryonic stage, from those that are oriented to improvement and enhancement
(enhancement) and that do not respond to the purposes inherent to human dignity, both in its
bodily and spiritual dimension (Padrén, 2017).

4. Conclusion

The objectives of HT in relation to the improvement of offspring by technical means
presuppose a legal approach to the problem of the scope of procreative freedom. This basic
and fundamental freedom has been challenged by the irruption of different technologies that
mediate in the procreative process, substituting people in the mutual sexual donation, and
even deploying a series of possibilities of control over the whole process of generation of the
new life. This allows for intracorporeal or extracorporeal techniques, depending on the place
where fertilization takes place. Thus, extracorporeal techniques increase the possibility of
control over the procreative process, since they open a window of time in which it is possible to
select the embryos already conceived to determine which are transferred and which are
discarded, or even to apply new gene-editing techniques to these embryos.
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Another option available to those who undertake a procreative project assisted by
biotechnologies is that of selecting the gametes with which the embryo will be conceived. The
problem of procreative freedom is also linked to the purposes for which the techniques are
regulated, which can be used in cases of infertility, but also in fertile individuals motivated by a
pure desire to select the characteristics of their offspring. There is also the possibility of
performing studies during gestation and then aborting those conceived who do not meet the
desired requirements. In all these technical instances, there are different control mechanisms
that must be evaluated to see whether or not they fall within the scope of procreative freedom.

In this paper, we have presented different views on procreative freedom. On the one hand,
the position that holds that parents have the duty to seek the best possible child (procreative
beneficence) leads, in fact, to the almost total annulment of this freedom. At the other extreme,
the idea of absolute procreative freedom does not conform to the requirements of the dignity of
the human person. Among the intermediate positions, we analyze that of Robertson, who
attempts to outline criteria for evaluating the different techniques according to their connection
with the elements that make up procreation. However, his position is ultimately based on social
consensus and allows a wide scope for free will in determining the characteristics of offspring,
which affects fundamental values. All these positions end up being functional to the objectives
of HT and do not offer solid ethical-legal criteria to distinguish which of these mechanisms are
up to the high values implied by procreation.

Thus, we maintain that in order to understand the scope of procreative freedom and to be
able to evaluate each of the different technological options offered today to people seeking a
procreative project, it is decisive to respect two major principles: the inviolability of human life
from the moment of fertilization and respect for the originality of the trans- mission of life
through mutual donation by means of sexual union.
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